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Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories) 


STOW fnahf-t aTPTfrr 

trf frMt, 11 'rrcefr, 1993 

w.m. 67.-41* wfirPm, 1950 (1950 

st 43 ) 41 unr nv 41 'awrer ( 1 ) im srraurMff err 
jpfUr srcSt *rrc* Prelm stele ertT er^m; % TOetf Jr, 
snpRtr Pm* Pm 41 st % seur Pit** 41 el. eere 41 *r$- 
vrn: Trt 4) rrrftsr it we% srrWt a* et*T w M 

jjw arRmfr ef *e a erfai tcit i Pieto* arete 
% wtfPr Porfeef Jr vtAffer^r Tree extern if ProMr Jr trefae 
finTnr Jr *rc*rr % *fe* % a* *r 41 eerfeflpr Fctt amprr< 

2 . wntre if frer £ tv swk % ere srrw-Pr^Dr, refer 
fioprrr Pm, 3 tn+sPr* urwfl % Pr&*Te*Te 4 wr afo 
4 fafe£* eeePref % Mw*r **** % Prttrfr 4 *e if srfirftee 
<prwn: 1 1 mete etei rm Jr e* ’j'faefJnr «yrr Prefer stfe- 
*Kt x^Jr 4 f*rcf rnv eff ere 73 T t * < rlf4'?T»r J1 *1 Jt 
erthrr tmele Prefee sla $1 wfe, Ml emmPTsfee 
% rfl^t eft eere 41 roft aftr etf* uRrMrendwr 
Jr ^ee srr; Pm «rk ye tfe* Jr ** mjem fefti mete 
41 4* * ere 1 


3 . 41 41. serrx, j^st Prefee wlirrnff, er*r4s* if md 
tree wTzfrtr 41 firfiaKT^efeeffr Putfder geijee far 3 if 

ulwrM TuhTfr % srftter nter rrirm % u-tfhr s?rf 'rrfrftw 
TrT^m Trff «frJfJ) 1 

4 . trft mm PorM i rrfir^ pi rfr »-Jtrern -fir rrr* 

rrvfl rrPrfrs-r ‘TfffVqT 4nr{ wnirr ^cr 

2 if rjf??rfirr srrdffrrt % uf-rfm urjfhr eff rrf«rT yrPrtrfir 

fsRT frrfl »ff sen; *nr ^rt rrPrfJf t srritTR rflrr 'Mrfrr tt 
mlrr frtr vir^ $ rft yrr rrria iff wfT Jt w^jtr «ftel. me 
S?r ffm wlm. rnpr err^ 41 ^TPrer Jr eer Prefer srfirrr^, 
vfner 4 're Jr < 5 ±r ftrT '•rr i <*i 1 3f)r 4lf vrlvi e rfl ^rr^l 
Mr j s e cl f 'sreer -erfl err?rr rrrerw rr*mT 9rrg , rr 1 errl* werTf, 
j^st Perm srfwsufl 4 *e if ttA xprfeef aV ^f % My* 
4r rrvfl rmr4T< 41 >rrrteTf rnrrfutw, wfimforr e%r, 
•iifw 41^ rrer \*h unf. an(jff wlv am anrf.t »nj- 
rrm^Trw ermrrl 4 fxr? rrary toi frur 1 

[4. i54/ifrer/93] 
trr^ur Jr, 

*• *t- 41. i^l.nl^e 
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ELECTION COMMISSION OF INDIA 
New Delhi, the lllh February, 1993 

O.N, 67.—In exercise of the powers conferred by sub¬ 
section (1) of Section 13A of the Representation of the Peo¬ 
ple Act, 1950 (43 of 1950), the Ejection Commission of India, 
in consultation with the Government of Goa, hereby nomi¬ 
nates Shri B. Prasad, Managing Director of Economic Deve¬ 
lopment Corporation, Goa ns the Chief Electoral Officer 
for the Stale of Goa with effect from the date he takes over 
charge and until further orders. He will also be designated 
as Secretary to Government in the department dealing with 
elections in the State Secretariat dealing with elections under 
the Election Commission. 

2. The Commission has noted that Shri Prasad has addi¬ 
tional charge as Managing Director of Economic Develop¬ 
ment Corporation, Chairman of Board of Directors of three 
Public Sector Undertakings and Director on the Boards of 
Directors of four Limited Companies. The Commission is 
not insisting on a full-time Chief Electoral Officer in the 
State of Goa as the State has not more than two Parliamen¬ 
tary Constituencies. However, as soon as a General Elec¬ 
tion becomes imminent Shri Prasad shall be divested of all 
and every nrbffi'onal charges and a compliance report Sent 
to the Commission. 

3. Shri B. Prasad, while functioning as Chief Electoral 
Officer, Goa, shall not hold without the prior written approval 
of the Commission, any additional charge whalsoever under 
the Government of Goa over and above the charges men¬ 
tioned in paragraph 2 above, 

4. If Shri Prasad is not divested of all his additional charges 
as soon as a General Election becomes imminent or is entrust¬ 
ed with or ordered to hold any additional charge of any 
kind whatsoever over and above the charge mentioned in 
paragraph 2 above, without the prior written approval of 
the Commission, Shri B. Prasad will stand removed from 
the office of the Chief Electoral Officer, Goa from the date 
of assumption of any such additional charge in terms of this 
very Order and no other Order will, or need to be issued 
All and any action taken bv him thereafter in the discharge 
of his duties and functions us the Chief Electoral Officer shall 
be unauthorised, without jurisdiction, nonest and null and 
void and he shall render himself liable to disciplinary action. 

[No. 154/GOA/93] 
By Order, 
K. P. G. KUTTY, Secy 

ftsfl, 14 'KTTTt, 1993 

at. art- es .—whysfriTfertoso (tsso 
<yr 43) «py hft 13V qfr sronr (1) im trnr urft=r?ff 
frr srdffr 'tnyf FnH fffartJR wptFt *ynr wriHT 3? 

9fRtvl if, «ft rpT- TT- wtffr, tf. TT*r. yftyg 

wit ^ wfary Tt sTfimtl tgg.t, gmltrn: 

tt^r 913 :% 3 ft ff arft wftift tt, trTfr tth arfirt 
<yr;r 1 


4. «ft mu 3r. try. irtTiwr grtflt % 1$ fwffttr 
3: ftryr ftpdV sfr trim <ft Ttf srPtFufaryrnf4TTyffat m tnpa 
sr.xnrrr rtt 3 h mftsr % sej/tr <7v;r nrWtftr Vrifarn: 

errftgr % trur ftrirtur mfti4T£T t rtiPFT4 i rry % 
9T4IT if wry Wt g3T ftp Tff fritfl iTO/l sffr bu|t 3UTT STWft 
nd PTsnyy ,7 (fhft 1 jrtftr ysTrif, R<rr WtsH 

trfgyrft % vt pp# ^r#r arft «P yerryfiyi f-tririG *t 
aryt wf nf tnfr nr tfrj wtxrf srsftyiry afri rttfet wTt 
sjar ^pf) stir srrerayfffT yrrinf >111 4t wibft 1 

[if. 1 S4/H. 4/93] 

snftw fr, 

%. hr. yfr. fit, 


New Delhi, the 14th February, 1993 


ON 68.—In exercise of the powers conferred by sub¬ 
section (1) of Section 13A of the Representation of the People 
Act 1950 (43 of 1950), the Election Commission of India, 
in consultation with the Government of West Bengal hereby 
nominates Shri N. K. S. Jhala, IAS, Secretary to Government- 
of West Bengal as the Chief Electoral Officer for the Stato 
of West Bengal with effect from the date he takes ovtfr 
charne and until further orders. 


2. Shri N. K. S, Ihala shall cease tcv hold and hand over 
forthwith the charge of all or any charges of work, under 
the Government of West Bengal which he may be holding 
before such assumption of office. No exceptions will be 
permitted. 


3 Shri N. K. S. Ihala while functioning as the Chief 
Electoral Officer, West Bengal shall not be ordered to hold 
any additional charge whatsoever under the Government of 
West Bengal, except that he should be designated Secretary 
to the Government inchargc of Department under the Election 
Commission in the State Secretariat as decided by the State 
Government, 


4. If Shri N. K, S. Ihala is entrusted with or is made to 
hold any additional charge of any kind whatsoever, without 
the prior written approval of the Commission, Jie shall stand 
removed automatically from the office of the Chief Electoral 
Officer, West Bengal from the date of assumption of such 
additional charge as per this order and no separate orders 
will, or need to issue. All and any action taken by him 
thereafter in the so called discharge of his duties pnd func¬ 
tions as the Chief Electoral Officer shall he unauthorised 
and nonest and null and void and he shall render himself 
liable to dsiciplinary action. 

[No. 154/WB/931 
By Order, 
K. P. G. KUTTY, Secy, 


nf ftFTt, 19 TrifA, 1993 


2. *fV tpr. %. roy. UTRT % StifFt frift 9 Wy ITT fcyrt 
iprsr 3r rnririrr-ytl yyyrw ffhr t ny strut yryr witut Try ?, 
5ft far q- wttMRW trgvr yryff if 95% ?rm gty 7$ $ 1 fistfl 
imrc sfffBft nff £t -syipft 1 

3. trw ftVurff yrftisii It sptm % g^rtt 4 'i ^7 

sft tpr. V. hff. BTftr yft 4 ? wftnr ft r tr ft? 3 9 ^ 4 ^ 
«ftrfw ttryn: v watff ftptfr Trn: ytr yt? wftft'fT yrnrrrrT nff 
nsyrr ftf ^ffSTt Tryy trf^itTtrit ii fffTRW BTJTfft 

% ftEtff % trittft ttrytr mftpr iw wT^rr 

ftr yptf BTVtT gtTt fWa 1 ftnn mrr 


sr.apr. R9—fSmfsrrrn^r)9-nrtHTPrafa’wfcf ^ ^ 

ijr j%pr qts;yT t^ftit tyTyrn: *rt snHrpt ftr 1991 

^ ftsrfspt tyjff ^. i if JFTf fww T"? WTPTPriT 3? ATlpp: 
^ ftpihr nfr why srftiftJEr, 1 9 51 i?r tjrrr 1 0 « 

vatr lJ t 3r TUT tfyrftrT yrtwr 1 

[ 4 . s2 /tt^t.- wfr. H./3/9i(Tnr 9 Tl)] 

striftr ?r, 
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15. Rajaram Baliram Navalkar, 
resident of Akola, Gondpura, 
Taluka and District Akola ; 


New Delhi, the 19th February, 1993 

O.N. 69.—In pursuance of Section 106 of the Representa¬ 
tion of the People Act, 1951 (43 of 1951), the Election Com¬ 
mission of India hereby publishes the Judgment, dated 5th 
March, 1993, of the High Court of Judicature at Bombay, 
Nagpur Bench, in Election Petition No, 2 of 1991, calling 
in question the election of Shri Pandurang Pundlik Fundkar 
to the House of the People from 19-Akola Parliamentary 
Constituency. 

[No. 82/MT-HP/2/91 (NAGPUR)] 
By Order, 
BALWANT SINGH, Secy. 

IN THE HIGH COURT OF JUDICATURE AT BOMBAY 
BENCH AT NAGPUR 

ELECTION PETITION NO. 2 OF 1991 

Sudhakar Ramkrushna Gangane, 
aged about 43 years, 
resident of Akot, 

Yatra Chowk, Taluka Akot, 

District Akola. —PETITIONER. 

VersuB 

1. Pandurang Pundlik Fundkar, 

aged about 42 years, 
resident of Khamgaon) 

Civil Lines, Tq. Khamgaon, 

District Buldhana; 

2. Syed Azaruddin Syed Shamshoddin, 

resident of Mangrulpir, 

Jingar Galli, Tq. Mangrulpir, 

District Akola; 

3. Prakash Yeshwantrao Ambodkar, 

resident of Bombay, 

129/Rajgruha, Hindu Colony, 

Dadar, Bombay-14; 

4. Ganesh Uttamrao Patll, 

resident of Akola, Alshi Plots, 

Taluka and District Akola; 

5. Professor Dr, Gopalrao F.knathrao Jagtap, 

resident of Akola, 

Moreshwar Colony, Tq. and Distt. 

Akola; 

6. Gangadhar Bhimashankar Gbodke, 

resident of Khamgaon, Ambika Nagar, 

Near Ghatpuri Naka, Taluka Khamgaon, 

District Buldhana; 

7. Shantaram Bapurao lanorkar, 

resident of Mahan, Tq. and District 
Akola; 

8. Ramdas Ganduji Tayadc, 

resident of Malkapur, 

Gorakshan Road, Akola, Taluka and 
District Akola; 

9. Dipankar Suryabhan Telgote. 

resident of Akola. Rannise Nagar, 

Taluka and District Akola ; 

10. Dashrath Motiram Ghawat, 

resident of Ghusarwadi, 

Post: Mhatodi, Taluka and District 
Akola; 

11. Daudsha Ismailsha, 

resident of Telhara, Ward No. 1, 

Taluka Telhara, Distt. Akola ; 

12. Sumantrao Purushottamrao Dcshmukh, 

resident of Akola, Labour Colony, 

Krishi Nagar. Ward No. 49, 

Faltika and District Akola : 

13. Prabhawati Jagannath Dhande, 

resident of Jalgaon, Kanchan 
Industries, G-80, M.I.D.C., 

Jalgaon, Taluka and District 
Jalgaon (Khandesh); 

14. Raju Dattuji Dhamne 4 

resident of Murtizapur, 

Taluka Murtizapur, Distt, Akola; 


16. Annasaheb Babarao Patil, 

resident of Yerfi, Taluka Nandura, 

District Buldhana; 

17. Suganchand Pandurang Patil, 

resident of Akola, Bapu Nagar, 

Shankar Nagar, 1'q, and District 
Akola; 

18. Chandrahas Jagdeo Feran, 

resident of Khamgaon, Feren Bhavan, 

Gopal Nagar, Taluka Khamgaon, 

District Buldhana; 

19. Bhai Rajnikant, 

resident of Akola, Swatantra Sainik 
Niwas, Panchshil Nagar, Taluka and 
District Akola; 

20. Nandkishore Dhaniram Yadeo, 

resident of Akola, 

Mahadnv Nagar, Post Gandhi Nagar, 

Taluka and District Akola; 

21. Sau. Ratnaprabha Pandurang Wankhede, 

resident of Akola, Akot File, 

Ward No. 22, Taluka and District 
Akola; 

22. Rajesh Yadao Wanjari, 

resident of Akot File, Akola, 

Taluka and District Akola , 

23. Sk. Shabbir Sk. Ismail, 

. resident of Akot, Shanwarpura. 

Ward No. 35, Tq. Akot, District 
Akola; 

24. Shruwan Daulat Wahurwagh, 

resident of Akola, Ravi Nagar, 

Taluka and District Akola; 

25. Sukhraj Mangra Maurya, 

resident of Sbivni, Taluka and 
District Akola; 

26. Syed Sharif Syed Sikandar, 

resident of Akot, Ward No, 21, 

Taluka Akot, District Akola ; 

27. Haridas Sitaram Ingle, 

resident of Chandur, Taluka 
Akola. District Akola; 

28. Sk. Hasan Sk. Madan Kadri, 

resident of Akola, Jam Mohalla 
Gawalipura, Tq. and District Akola; 

29. Returning Officer (Ramesh M. Umbalc), 

Akola Parliamentary Constituency, 

Akola. 

S/Shri S. A. Bobde, D, B, Agnuvnl, and C. N. AdgaOnkar, 
Advocates, for the petitioner. 

S/Shri P. G. Palshikar and S. P. Palshikar and Smt. 
M. A, Khadakkar, Advocates, for the respondent 
No, 1. 

Shri Anilkumar Thakkar, Advocate, for respondent Nos 
2, 4, 8 to 10, 12, 14, 15, 17 and 23. 

Smt, K, V, Sirpurkar, Advocate, for respondent Nos 
22 and 28. 

S/Shri P. P. Patil, GP, and Jagtap, AGP, for respondent 
No. 29. 

CORAM : M. S. DESPAN DE, J. 
Dated: 4th & 5th March, 1992. 

ORAL JUDGMENT,—The petitioner, who was a candidate 
for the election from 19-Akola Lok Sahha Constituency, 
challenges the election of the respondent No. 1, the returned 
candidate, and seeks a declaration that the election of the 
respondent No. 1 is null and void on account of his having 
committed corrupt practices under sections 123(2), 123(3) and 
123C3A) of (he Representation of flic People Act.'1951 (here¬ 
inafter referred to as 'the Act’); and a further declaration 
that he has been elected from the said Constituency and 
alternatively, if the Second relief cannot he granted for holding 
fresh election in the said Constituency. 
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2. The petitioner and respondent No*. 1 to 28 contested the 
•lection for the Lok Sabha from Akola Parliamen¬ 
tary Constituency, the notification for which under 
eection 14 of the Act was published on 19th April, 1991, 
in the Gazette of India. The last date for filing 
nomination papers was 26th April, 1991. The scrutiny of 
the nomination papers was done on 27th April. 1991, and 
after the date for withdrawal of candidature, the poll was 
to bo held on 23rd May, 1991. The date of the poll was 
however, adjourned to 12th June, 1991. The respondent 
No. 1, the candidate of Bhartiya Janta Party (‘BJP’ for 
short) was declared elected having secured 2,01,800 votes. 
The petitioner was the close second, having obtained 1,56,687 
votes. The petitioner and respondent Nos. 2 to 28 lost the 
•lection. 

3. The contention of the petitioner is that the respondent 
No. 1 practised undue influence and committed corrupt 
practices within the meaning of sub-sections (21, (3) and 
(3A) of section 123 of the Act, in view of his having soli¬ 
cited the votes on the ground of his religion by representing 
that he was ‘a candidate for the Hindus, set up by the 
Hindus and for the Hindus and that Hindus should vote for 
him on the ground of his religion. He propagated that he 
and his party alone would promote and foster tnc cause of 
Hindu religion. Though several instances had been pleaded 
in the petition, by the ordci passed on 9th and lOlh Decem¬ 
ber, 1991, upon the preliminary obections raised by the res¬ 
pondent No. 1, large parts of the petition were ordered to 
be struck down and the challenge was restricted only to the 
distribution of voter-slips, as per Exhibit 24A annexed to 
the petition, and the speeches of Sadhvl Rulumbara in the 
public meeting at Akola on 20th May, 1991, and the public 
meeting addressed by Acharya Dharmendraji Maharaj in the 
Open Air Theatre of the Municipal Council, Akola oa June 
8 , 1991. In both these meetings, the speakers exhorted the 
voters to vote for the candidates sponsored by the BJP on 
the ground of their religion, while directing venom against 
Muslims generally. According to the petitioner, these meet- 
ings came to be addressed by the two speakers with the con¬ 
sent and connivance of the respondent No. 1, in ordr to 
further his prospects at the election. In view of there 
corrupt practices, it is being urged that the election of the 
respondent No. 1 is liable to be set aside, 

4. The respondent No. 1, by his written-statement filed 
on 8-10-1991 and the reply (Exhibit 74) to the amended 
paragraph Non. ll and 12 of the petition, denied that he 
either distributed the voter-slips which bore the contents as 
in Annexure 24A to the petition, or that the two meetings, 
which had been addressed by the Sadhvi Rutambara and 
Acharya Dharmendraji Maharj, made appeals to the voters 
to vote for him on the ground of his Hindu reiigon, Accord¬ 
ing to the respondent No. 1, the two meetings w^re held 
under the auspicous of Vishwa Hindu Parishad ("VHP’ for 
short) and had not been arranged bv him and tficy were 
not held either with his consent or connivance, 

5. The respondent Non. 4, 8. 9, 10. 12, 14. 15 17 22 and 
23 filed a joint wrltten-^tatement and are not at issue with 
the petitioner. The Returning Officer (respondent No. 29 
did not also join issues with the petitioner and rested cup- 
tent with the statement that ulnce the allegations were 
directed against the respondent the respondent No. 1 he was 
not aware of the facts mentioned in the petition. 

6. The Issues, which are for decision, are <-tatcd below 
with niy findings :—■ 

ISSUES EtNDTNGS 

(1) (n> Does the petitioner prove that 
the respondent No. 1 published 
and distributed the voters’ 

slips as per Ex. 24A wherein 
vote was solicited by 

mentioning Ram in Ayodhya?. No. 

rb> Does ihis amount to an appeal 
to vote for the respondent No. 1 
on the ground of his religion? No. 

(2) fa) Does the petitioner prove that 
Sadhvi Rutumbhara Devi addressed 
a public meeting at Akola oh 
20th May, 1991 on the grounds of 


Mungiial Bajoriya Vidyalaya 

making an appeal to tho voters 

to vote for the respondent No. 1 

on the ground of his religion? Yes. 

(b) Doc’s the petitioner prove that 
the appeal on the ground of 
religion was made by Sadhvi 
Rutumbhara Devi with the consent 
■and connivance of the respondent 
No. 1 and in order to further his 
prospects at the election? No, 

(3j (a) Does the petitioner prove that a 
public meeting was addressed by 
Acharya Dharmendraji Maharaj in 
the open air theatre of the Muni¬ 
cipal Council, Akola on June 8, 

1991 appealing to the voters to 

vote for the respondent No. 1 on 

the ground of his religion? Yes. 

(b) Docs the petitioner prove that 
this was done by Acharya Dhar¬ 
mendraji Maharaj with the consent 
and connivance of the respondent 
No. 1 in order to further Ills 
prospects at the election? No. 

(4) Does the petitioner prove that 

the respondent No. 1 thereby 

committed a corrupt practice 

under section 123(3) of the 

Representation of the People Act? No. 

(5) Docs the petitioner prove that 
the election of the respondent 
No. 1 is liable to be set aside, 
in view of the corrupt practices 

aleged? No. 

7. The petition gives the buek-giuuiid of the events which 
led to the forming of an alliance between the BJP, VHP, 
Shiv Sena, flajrang Dal and th; like, beginnig with a rally 
heid in New Delhi on 4th April, 1991 in support of the 
plea that there w® an electoral alliance between the VHP 
and the BJP wherein the ts’.iue of constructing Ram Mandir 
by demolishing Babri Masjid at Ayodhya was projected. 
Reliance was placed on a nows-ilcm (Exhibit-5i» appearing 
in the insue of Hitavada dated t5h April, 1991. P.W. 19 
Ilunwarlfil Puroh.it was examined to show that the contents 
of Exhibit 50 were true. He stated that the write-up from 
Delhi Bureau has credibility and normally whatever is re¬ 
ceived from Delhi Bureau is printed us it is in Hitavada of 
which he is the Managing Editor. The only corrections 
that are made are in tho spellings and 'some such small 
eriors. The write-up from Delhi Bureau appear on the 
front page if the Hitavada with a bold heading—VHP rally 
swears by Mandir. The really was held prior to the Issue 
of the notification regarding the election with huge portrait 
of Lord Ram and the replica of the proposed Sri Ram Tem¬ 
ple forming the backdrop of the big stage, where ever two 
hundred Hindu saints. VHP, RSS and BJP leaders were seat¬ 
ed, Banwarilal Piuobit is said to have been greeted as 
the proceedings started and Acharya Dharmendraji Maharaj 
described him as a Rashtra Punish and epitome of Rum 
Shakli, There is a reference to a speech by Shii Atal Bihaii 
Vajpayee about Babri Masjid having become a barrier to 
the communal peace in the country, and if the temple con¬ 
struction could begin before the election, then it would not 
remain an election issue. The report also refers to a speech 
inude by VHP Sccretaiy, Ashok Singal and some dry speech¬ 
es by Sadhvi Rutumbhara and others, and the arrival of 
Dr. Murli Manohar Joshi, President of BJP, and Lai Krishna 
Advani, when the rally was half-way through. Dr. Joshi is 
said to have said, "Ram is Bharat and Bharat is Ram", and 
had observed that Kashmir would be liberated. There is. 
however, nothing in this report to show that the VHP and 
the BJP took a decision there to make the building oE Ram 
Mandir a common electoral issue. 

8. On behalf of the petitioner, reliance was placed on the 
portion of the Election Manifesto of BJP, at page 5, which 
reads as follows : 
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“SHRl RAM MANDIR AT JANMASTHAN 

BJP firmly believes that construction of Shri Ram Mm- 
dir at Janmastiian is a symbol of the vindication 
of our, cultural heritage and national self respect. 
For BJP it is purely a national issue and it will 
not allow any vested interests to give it a sectarian 
and communal colour. Hence party is committed 
to build Shri Ram Mandir at Janmasthor by relocat¬ 
ing super imposed Babri structure with due 
respect.” 

The respondent No. 1 denied having read the report in the 
HITAVADA to which reference has been made in some detail 
above. Reference was also made on behalf of the petition¬ 
er to Exhibit-46, which is a report in Tarun Bharatwith 
New Delhi date line of , 5th April, 1991, to the effect that 
leaders of VHP and religious leaders had entered the field 
for canvassing for the BJP, and it contains a portion which 
reads that after the BJP leaders had said on 4th April at the 
massive rally at New Delhi that they would make the neces¬ 
sary efforts for the construction of Ram Mandir at Ayodhya. 
the VHP had declared that it would support the BJP, and 
a resolution had been passed to that effect in the Council 
of the VHP. 

9. The submission of Shri Palshikar, learned Counsel for 
^he respondent No. 1, was that the news item (F,xhibit-46j 
-cannot be read in evidence for the truth of its contents, and 
there is no reference anywhere in the pleading to a post 
election arrangement between the VHP and the BJP regard¬ 
ing projecting the Ram Mandir issue jointly at the election. 
P.W. 17 Vila's Dhok. who produced the issue (Exhibit-46), 
stated that the press trust material, on which this news item 
was based, had not been preserved. It is well settled that 
the production of a press report, by itself, is not evidence 
of the truth of the contents. Besides this, there is no mate¬ 
rial on the basis of which the arrangement could be inferred. 
Indeed, it was observed in Samant N. Balakrishna v. George 
Fernandez~TSIR'T969~SCf 1201) : 

“A news item without any further proof of what had 
actually happened through witnesses is of no value. 
It is “at best a second-hand secondary evidence. It 
is well known that reporters collect information and 
pass it on to the editor who edits the news item 
and then publishes it. In this process, the truth! 
might get perverted or garbled. Such news items 
cannot be said to prove themselves although they 
may be taken into account with other evidence if 
the other evidence is forcible. A fact has first to 
be alleged and proved and then newspaper reports 
can be taken in support of it but not independently.” 

There is no direct evidence in the present case to show that 
the VHP and the BJP were eiectorai allies and they pro- 
jejeted the same issue in the same manner and had a com¬ 
mon objective on the basis of which it could be said that 
VHP was agent of the BJP for the purposes of the election 
propaganda and whatever the VHP did, had the implicit 
consent of the BJP. Jn the absence of proof of these fac¬ 
tors, nothing (urns merely upon the newspaper report*; un¬ 
less something more is shown, that the speeches and actions 
of The VHP were the result of an agency between the two 
parties and had the consent of each other. 

1(). Issue No. '1(a) and (b).—The pleading originally with 
regard to the distribution of voters-slips was very cryptic 
and read only : “Exhibit-24A is a voter-slip published and 
distributed by the respondent No. 1, wherein also vote is 
requested by mentioning R'am in Ayodhya” and by an 
amendment made on 10th December, 1991. it was stated 
inter ’alia, that although the name of publisher is 'shown as 
Raju Agarwal, the expenses of printing of these voiers-slips 
were incurred by the respondent No. i. The voter-slips were 
received from the respondent No. 1 and his workers and 
the workers of BJP and were disributed to almost all the 
voters in the Constituency. In these voters identity cards, 
appeal was made by the respondent No. 1 to vote for. him. 
Though the respondent No. 1 ha’s -denied that he had issued 
such voter-slips it would be necessary to examine - what is 
the import of the voter-slip which appears at Exhibit 24A 
to *h petition and was marked as X-l for identification in 
t surs< t the evidence. The first two paragraph only 


refer to the respondent No. 1 being the candidate of the 
BJP and having been elected in the election Of 19S9 fiom 
the same Constiuency. According to the petitioner, the 
offending, portion is what followed ;■— 

awi Ti*$fofrr$ ^nrr-ir v m wpm tfestr.fr 

FToj%f fsfresr tfrvtfRRiT <rafof 5 r vis: vm 

ffeRtfrr ’fwrftf* thtfrwr ftrjs RtfrjRfiWr tf»%u| 
jj® Rsqratfi mm m&m. 4$ in f««rr 

forsam 5-ojrrt sn%i. ^sm-siT T^nvrRr mt? terpH? 

wt tffdt tf ssrtf nr isvrfi smf«r 

4rr-.Ttr wr, RC'rrftr ?prw, sratfifftfr ’irtr ertfw srtflrira rw 
y pg ff tWtf fc t i aTS: *fii' {santfr ft 

fsm-T wren an xrvatq fr^fwift' 

m> wrarq m<st «r«i fg smter. 

The substance would be that the mid-term election had 
been necessitated owing to the perverted mentality of the 
opportunists who lent support to the traitors and insulted 
Ramachandra, the high point of the nation’s culture. It was 
necessary to maintain the unity and integrity erf the country, 
to provide work for the unemployed, curtail inflation, ensure 
proper prices for the agricultural produce and existence of 
Ram in Ayodhya, and for bringing about a national regene¬ 
ration and establishing Ram Rajya, the vote should be given 
to BJP. 

11. On behalf of the petitioner, it was contneded that the 
reference to Ramchandra, who is a Hindu deity, and the 
establishment of Ram in Ayodhya and working towards Ram 
Rajya, amounted to an appeal to the voters to vote for the 
respondent No. 1 on the ground of hits religion It is also 
urged that it was necessary to take into consideration the 
existing political situation in the .country and if 30 viewed, 
there can be no mistaking of the fact that a religious colour 
was lent to the appeal and the appeal was to vote for the 
respondent No. 1 only by reason of his religion. An analysis 
of the contents of the voter-slip would, however, show that it 
slated the back-ground ;n which the mid-te-m election had to 
be held, and even Shri Bobde, learned Counsel for the peti¬ 
tioner, conceded that it would be difficult for him to contend 
that the reference to the immediate back-ground, which led 
to the holding of the mid term election, would amount to 
an appeal on the ground of religion. He, however, urged 
that the reference to ‘Avodhet Ram’ which, in effect meant 
construction of Ram Temple by demolishing Babri Masjid, 
would be an essential ' art of this appeal, because in the con¬ 
text of the political controversy then exising the reference 
to relocation of Ram Mandir in the Election Manifesto of 
BJP cannot be read otherwise than as projecting the demoli¬ 
tion -of Babri Masjid and construction of Ram Mandir m its 
place. 

12. In Shubnath Deogam v. Ram Narain Prasad (AIR 
I960 SC 148) the question arose whether a leaflet addressed 
to the electorate mainly consisting of adivasis issued by the 
candidates party cosisting of adivasis, in the name of a 
“cock” which was the party’s symbol in the election and 
which, amongst the adivasis, formed a very important inte¬ 
gral part of religfous ceremonies, invoked the wrath of the 
deities on the electorate in case they forgot the cock, i.e., 
forgot to vote for the party ctf which it was the symbol, was 
an appeal on the ground of religion, and it was held by 
majority that an appeal that it would be a religious act to 
v" 4 * iri n certain manner would be an appeal on the grounds 
of religion. However, the proposition in the minority judg¬ 
ement aci-Vedf* bv Snbbarno. J. in that case was acc'wPed 
by a 5-Member Bench of the Sunreme Court in Ttamanhhai 
Artiahbai Pa'el v. Dabhi Aiitknmar Fulsinji (A’R 1965 SC 
669): that being : 

“A distinction must, therefore, be drawn, between ettpl 
va'sing on grounds of . religion and "seeking-of votes 
in graphic or picturesque language w'th analogies 
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from religious loe; to illustrate, a candidate may 
appeal to the olectroato consisting of persons pro¬ 
fessing different r. gions, say Hindus, Mohammadans, 
Christians etc., to vote for him and say that he 
would sacrifice h ■, life in the cause of his consti¬ 
tuency just like - hrist sacnfied his life to redeem 
the world. He may also say that like Rama, the 
virtuous, who killed Ravnna, the rakshasa, the 
embodiment of e\ il, ho would, if elected, put down 
corruption, nepotism and the like in Government. He 
may even say that he would sacrifice himself as a 
goat before Kali to bring happiness and prosjerity 
to his constituency. All these similies are drawn from 
religion, but they do not embody an appeal, directly 
or indirectly, to vote for the candidate on the 
grounds of religion.” 

In Ramanbhai's case (supra), it was further observed that 
a reference to prophets or religions or to deities venerated 
in a religion or to their qualities and deeds does not ntcesaarilv 
amount to an appeal to the religious sentiment of the elec¬ 
torate. Something more has to be shown for this purpose as 
indeed according to the majority of the Judges who decided 
the Shubnath’s case, was established therein. To bring the 
illiterate electors within the mischief, it must be shown addi- 
tonally that either there would be a danger to their religion, 
or they would suffer miseries of wrath of God or that they 
should cast their vote for a particular candidate whose elec¬ 
tion symbol is associated with a particular relig : on just as 
the Cross is with Christianity. 

13. Shri Bobde, however urged that the observation*., in 
Ramanbhai's case, were that if a particular object or a 
plant, a bird or an animal associated with a deity is used 
in such a way as to show that votes are being solicited in 
the name of that deity or -as would indicate that the dis- 
P? ‘astire of that deity would be incurred If a vo'er does not 
react favourably to that appeal, it may be possible to say 
ibnt thin amounts to making an appeal in the name of religion 
In the present case, as is apparent from the contents of the 
voter-slip, what the respondent No. 1 did was to ask for vote 
for him and his party for achieving Ram Rajya which, as is 
commonly understood, means good Government and not 
necessarily the Government of a particular robgion. Shri 
llobde tried to point out that if the manifesto itself said that 
the BJP believes in the construction of Ram Mandir at 
Janmasthan as a symbol of vindica-on of cultural heritage 
and national self-respect, there can be no mistaking that there 
was an appeal on the ground of religion, What, however, 
is overlooked is the portion which follows, and it says that 
the party views it as a purely national issic and will not 
allow any vested interests to give it a sectarian and commu¬ 
nal colour and its commitment to build Shri Ram Mandir 
at Jamasthan by relocating super imposed Babri structure 
with due respect. 

14. It is not possible to overlook the raging controversy 
of the time, while construing the document which has to 
be read ns a whole. Indeed, it was observed in Kultar Singh v. 
Mohinder Singh (AIR 1965 SC 141) that political issues 
which form the subject matter of controversies at 
election meetings may indirectly and incident-tlv introduce 
considerations of language or religion, but in dtcid ng the 
question ns to whether corrupt practice has been committed 
tinder section 123(3), care must be taken to consider the 
impugned speech or appeal carefully and always in the 
light of the relevant political controversy. There Sikh votes 
were solicited for the Panth, appealing that victory of *he 
Pamh will maintain the honour or the Panlh and while 
maintaining such honour, the goal of Funjabi Suba could be 
reached This appeal was addressed to residoot-Sikhs In 
nnra-9 of the report, if was observed that the principles 
which had to he applied in construing such a document are 
well settled. The document must be read as a whole and its 
numori and effect determined in a fair, objective and reason¬ 
able manner. In reading such doci ment, it would be un¬ 
realistic to ignore the fact that when election meetings are 
held and anneals ore made by candidates of oppos-ng politi¬ 
cal pari ; <*s the atmosphere is usually surcharged with parti¬ 
san feeling* and emotion* and the use of n'-nerboles or 
ev-eettervted larmtajre, ot the adoption of metaphors, and the 
fedravrgapee «f expression in attacking one another, are 


all a part of the game, and so, wiien the question about 
the effect of speeches delivered or pamphlets distributed at 
election meetings is argued in the cold atmosphere of n 
judicial chamber, some allowance must be made and the 
impugned speeches or pamphlets must be construed in that 
light. 


15. It is in the light of these principles that the contents 
of thp voter-slip will have to be understood The question 
would be, whether ‘Ayodhyet Ram’ lent a religious favour 
to the appeal to vote for the respondent No. 1, From the 
original vernacular portion, it is clear lhat the last of the 
factors 'Ayodhyet Ram’, was not used for making an appeal 
to vote on the ground of religion, but more probably because 
it rhymed well with the other three factors- 

"^TRTfc- grrh", A iiff, tfnuTTOtT 

and it is not possible to read the contents of the voter-slip 
as ari appeal on the ground of religion so as to come 
within the mischief of sub-section (3) of section 123 of the 
Act. 


16. Shri Palshikar, learned Counsel for the respondent 
No, 1, urged that even otherwise, it has not been shown 
that the contents of Exhibit 24A to the pettiion-(document 
marked as X-l for identiflcationVwere the same as those 
of the slips issued by the BJP. P.W. 16-Raju Agrawal, whose 
name appeared as the publisher of the voter-slips and who 
worked with the BJP at the Parliamentary Election, stated 
that he had received the voters slip such as the document 
matked X-l, and since the slips were not available, some 
people from the locality derided to raise contributions 
and print such cards. They collected small amounts and got 
such cards printed, without asking lor tne format of voter- 
slip from BJP office. He stated that he did not give the 
material for printing himself when the order was given to 
Rajcshwar Printers, He was not ir. a position to state that 
the matter which was printed at Its instance was from line 
to line the same, as in the document marked X-l. He had 
not met the respondent No. ], nor had his consent for printing 
such slips and he did this on his own. He could n-t also say 
f'flm memory whether the copy which he had given for 
printing had the words “Ayodhet Rum". He asked the printer 
to include the photo of respndent No. 1, if it was available 
with him and he paid Rs. 140 for the 4000 slips which were 
printed, at his instance, In her evidence, Mrs. Topic (R.W.2), 
who was the District President of Akola BJP and the State 
Prtsdciii of the Women’s Wing from BJP, admitted that thetc 
is a practice of issuing voter-slips and that BJP had printed 
slips at the election, but she could not recollect what type of 
voter-slip it was and had not received a voter slip like the 
document marked X-l, Dr. Nagmofe tR.W.l), the Vice Presi¬ 
dent of Akola District BJP, staled that he did not do the 
work of printing and distributing voter-slips and that he did 
not print any voter-slips for the party and no other slips 
were issued from the party for the election, Shri Bobde 
commented that thev both nre partisan wrinesses and their 
version should not be given credence. However, it was for 
11i«- petitioner to establish that the slips such as the docu- 
documrnt marked X-l. Dr, Nagmote (R.W.l). the Vive-Presi- 
thc BJP or were printed at the instance of the respondent 
No. The pleading of the retainier was that though the 
name of Raju Agarwal appeared as the publisher, the money 
for printing had been paid by the respondent No. 1. Raju 
Agarwal stated that he had himself printed the slips and had 
paid for them, and there is no evidence to show that the res¬ 
pondent No. 1 paid for printing of any slips. Indeed 
Ram Agrawnl's evidence shows that he had not printed the 
slips with the consent of respondent No. 1. 


17. Reference mav be made to t.he evidence of PW-29 
fi’-a'-silal friinrmi’. a partner of Rajcshwar Printers, who was 
,;, P nn tjiP th'n fFxhibit 64) which is identical with the one 

marked as X-l for identification. He stated that he had 

not pr’nted the sliiw on white paper but on blue, green and 
-■■it- naner. He could not say whether the matermi n.' 

been prined in hi* Printing Press, and could not recollect 

what were the contents of the voter-slips printed, because as 
a printer he did not read the contents of t.he material to he 




['mil—#* 3(iii)] 


' 4ff tr*NK : *(1# 20, 1 2 », 1«1 4 


465 


printed. According to him, the photo of tile respondent No. 1 
which appeared on the printed material,-had been given b> 
icaju Agrawal, while Raju Agrawal stated that he had asked 
the printer to get the photo himself. He admits that he 
nad itceiveJ the payments from someone who came on behalf 
or Raju Agrawal. Shrt Bobde urged that in view of the 
close association of (Jyarsilal with the BJP, becuuse his offset 
iff mting Press had been inaugurated by Hr. Murli Manohar 
joshi, the President of BJP, it wa s evident that Gyaisilal 
would not support the petitioner. However, the pleading 
was only that it wag really the respondent No, 1 who 
got the voter-slips printed by showing Raju Agrawal as the 
publisher, and had paid the money. This is the only pleati¬ 
ng by which the respondent No. 1 was sought to be connected 
with the voter-slips and, as I have already indicated, this hHS 
noi been established, 

18. With regard to the contention of Shri Bobde that it 
could not have been possible for the petitioner lo procure 
easily the evidence which would show the nexus between 
the offending documents and the returned candidate, obviously 
the difficulty in proving the consent would not absolve the 
petitioner from discharging that burden. 

19. In thi's connection, it w'as urged that the first respondent 
should have produced the 1 original voter-slips which he had 
printed, in response to the notice to produce documents served 
on him. The tespondent No. 1 stated that Bandu Panchbhai 
was iucharge of getting the voter-slips printed and paying 
the expenses, and when he enquired whether any voter-slips 
weie left, he was told that none were left and this work had 
been given to Anar Enterprises. Amar Enterprises does not 
haw a Press and one of its partners. Amarlal is the brother 
of Gyarsilal (PW-29). PW-J8 Tolaram Chauhim, Deputy 
i.e.lion Officer, stated that in the return of expenses tiled 
by the respondent No, 1, it was mentioned that Rs. 32,144,00 
mid been paid «o Amar Enterprises for printing voter-slips 
Amar Enterprises could not be examined, though several 
chances were granted to the petitioner to produce that 
evidence. Since Raju Agrawal’s evidence shows that fresh 
pdinting had to be undertaken, because the earlier stock of 
voter-slips had been exhausted, no inference can be drawn 
from the non-prpduc' ion of the vr.'er-slips by the respondent 
No. 1. In any event, it wus for the petitioner to adduce 
evidence showing that the particular voter-slip B had been prin¬ 
ted by the respondent No. 1 and to dispel any reasonable 
doubt regarding the contents of (hose voter-slips, and the evi¬ 
dence is woefully wanting in tbm respect. 

20. On behalf of the petitioner, reliance was placed on 
M. Chenna Reddy v. V. Ramachandra Rao (Vol, XL, Election 
Law Reports 390), where the failure of the appellant to 
examine the host and other important persons who attended the 
party given in the list of witnesses furnished by the appellant, 
and to deny the allegations against hint, was held to be serious 
infirmity in the plea of the appellant, and the only reasonable 
inference to draw, therefore, was that if these witnesses had 
come to give evidence, they would not have supported the 
appellant. It was also said there that such an inference can 
be drawn against a party who does not cali evidence \ hich 
should be available in support of hts version. The submission 
of Shri Bobde was that it was necessary for the respondent 
No. 1 to show that the contents of the voter-slips, admittedly 
printed for the election of the respondent No. 1, were different 
from (hose of the document marked X-l. This view in 
M, Chenna Reddv’s case was over-ruled in Surinder Singh v. 
Hardial Singh fAIR 1985 SC 89) where it was observed that 
for over 20 years the position has been uniformly i rcepted 
that charges of corrupt practice are to be equated with ciinP- 
nal charces and proof thereof would be not preponderance of 
probabilities as in civil action, but proof beyond re*'oanabl* 
doubt as in criminal trials in view of the several decisions 
of Supreme Court, including that of a larger Bench in Moht.n 
Singh v. Bhnnwnr Lai (AIR 1964 SC 1366V and all the 
co-ordinate Benches. In Razik Ram v. J. S. Chouhan (AIR 
1975 SC 667), it was pointed out that just as in a criminal 
case, so in an election petition the respondent against whom 
the charge of corrupt practice is levelled, is presumed to be 
innocent unless provid guiltv. A grave and heavv onus, 
therefore, rests on the accuser to establish each and every 
ingredient of the charce by clear, unequivocal and tm-im- 
neachaHe evidence bevond reasonable doubt, as the commis¬ 
sion of a corrupt practice entails serious penal consequence'. 

Tt not onlv vitiates the election of the candidate concerned 
but also disqualifies him from taking part in elections for a 

considerably long time, 


21. The petitioner relied also on the evidence of distribu¬ 
tion of the voter-slips. Shrikrishna Mabode (PW-1), Framed 
teore (PW-2) and Wasudeo Rulkami (PW-9) stated that they 
had written the voter-slips and that thoy were paid remunera¬ 
tion for doing the writing work. The respondent No. 1, in his 
evidence, denied that he had engaged these persons for writing 
the voter-slips, and so did Dr. Nagmote (RW-1). Sriknshna, 
Pramod and Wasudeo stated that the slips on which they 
wrote the names of the addresses were similar to the document 
marked X-l for identification. Shrikrishna stated that Nagmote 
paid the remuneraiton to those who wrote the slips, after 
obtaining the money from the respondent No. 1, and the only 
basis for this version was that he had seen Dr. Nagmote being 
handed over money, on one or two occasions, by the tespon- 
dent No. 1, but Shri krishna did not know if the money was 
handed over for this purpose. He had not been told by 
Dr. Nagmote that the respondent No, 1 had paid him the 
money for the expenses. The document X-l, which Shri¬ 
krishna claims to have written, was not deposited with the 
BJP Office, though the addressee could not he found. Since 
tie claimed to be a BJP worker, it was curious that he should 
have handed over the document to the petitioner for the 
purposes of this potition, Pramod Taore also stated that he 
had received money from Dr. Nagmote who was paid by 
respondent No, 1, but ho could not say when the money was 
p. id by the respondent No. 1 to Dr, Nagmote, nor the amount 
v hich was paid. According to him, the scribes used to write 
i the names of the persons to whom the slips were issued. 
W a udeo (PW-9) claims to have distributed the slips at Akola, 
Ks- 50 per day. but he could not tell the date on which 
he started distributing Iho slips. Though he stated that the 
; of the writing was that the voters should vote for BJP 
for creation of Hindu Rashtra, that obviously is not the 
writing in Ihe voter-slips. He claims to have told the peti¬ 
tioner about 5 to 7 days before his evidence that he would 
tell the truth, when it was asked by the petitioner whether 
he would say this, though he was not acquainted with the 
petitioner. 

22. Reliance was also placed on the evidence of the persons 
who stated lhat they had received such slips and they are 
PW-11 Madhukar Ramble, the Joint Secretary of the Con¬ 
gress; PW-12 Ramchandra Goenka, whose name appeared in 
an appeal made by certain persons to vote for the respondent 
No. 1 at the election; PW-13 Surendra Shaha; and PW-21 
Ramkrishna Nikhade, Branch Manager of a Seeds Company. 
Madhukar Kamble and Ramchandra Goenka, as already 
slated, arc partisan witnesses, as they belonged to the came 
party as the petitioner, and they made no complaint on any 
occasion to any of tho authorities that an appeal on the 
found of religion wus being made for securing botes PW-13 
Surendra Shaha stated that after he received the slip like 
document marked X-l, he felt that by ‘Ayodhyet Rum’, it was 
meant that the BJP would build Ram Mandir in Ayodhya, 
He was a Congressman and says that he left Congress in 
1986 as he had differences with the local Congressmen. He 
was also a member of Sanjay Gandhi Niradhar Vojna for 
Akola City. His interest in the petitioner is, therefore, 
obvious. PW-21 Ramkrishna Nikhade produced the votes- 
slip (Exhibit-55) and stated that when the BJP worker brought 
the slip to him, the respondent No. 1 accompanied him to 
his place, obviously, in an attempt to show that the respon¬ 
dent No, 1 directly distributed the voter-slips, a circumstance 
which the respondent No, 1 denied. 


23. Three other persons, whose 1 names had not been dis¬ 
closed in the original list of witnesses filed by Iho petitioner, 
viz., PW-2 4 Anil Mhaisne; PW-25 Ganpat Khadsf and PW-26 
Rajaram Nimbalkar, were examined lo show that thev had 
received (he voter-slips (Exhibits 64, 67 and 70) which are 
identical to the document marked X-l. It is interesting to 
note that in the application (Exhibit 61), which the petitioner 
filed on 13-2-1991. he has stated that he had come to know 
only the day before about these witnesses, though ihe evidence 
of these three witnesses shows that the slips had been given 
to the workers of the petitioner long back. A"'' savs ihat 
his slip was lying with other papers in his hr is* and he 
searched it out and gave it to petitioner’s workers when they 
enquired about it with him, about 25 days before 13-2-1992, 
PW-25 Ganpat stated that he had taken the slip with him 
to the polling booth, but brought it back, though the purpose 
of the voter-slip is only to informed the voter about the 
booth where he is to vote and his number in the voter-list. 
PW-26 Rajaram states that the BJP workers gave the flip 
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(Rx. 70) to him before 23-5-1991 and when lbe petitioner's 
workers r.ntne to him after 12-6-1991, he gave the eMp to 
them about one-and-a-half months before he jtave his evidence 
to the petitioner's workers. It is remarkable that all these 
voter-slips show the name of the publisher us Raju Agrawal, 
and from this, it is difficult to infer, in view of what has been 
stated earlier, that the slips had been distributed by ihe 
workers of the BJP with the consent of the tejpondent 
No. 1. 

24. Shri itodbe urged that there was no reason why these 
persons, with whom the respondent No. 1 and Dr. Nagmote 
admittedly hud no quarrel, should have come forward to speak 
about their having received these voter-slips, and that their 
evidence should be regarded as trustworthy. 1 have already 
referred to the factors which make the evidence unacceptable. 
Reiving on Rahim Khun v. Khurshid Ahmed (AIR 1975 SC 
?90), it was urged that the motive for circulating these voter- 
s'lps was to help the respondent No. 1. and the crfiliation of 
the voter-slips can be accepted. However, as the Supreme Court 
has pointed out in that case, precedents on legal propositions 
are useful and binding, but the variety of circumstance® and 
peculiar features of each case cannot be identical with those 
in another and judgments of Courts on when and why a certain 
witness has been accepted or rejected can hardly serve ns 
binding decisions. In Kanti Prasad lavshankar Yagnik v. 
Purshottamdas Patel (AIR 1969 SC 851), the decision turned 
on a manuscript written by the candidate himself setting 
out the programme of Shambhu Maharaj with whom the' 
cnnd.daie hud loured an and had attended his meetings and 
that cannot be regarded as a parallel in the present case, 
These decisions, therefore, are of no assistance to the 
petitioner. 

25. I must, therefore, hold that it has not been proved 
that the respondent No. 1 published and distributed the' voter- 
slips hs per Ex. 24-A to the petition (document marked X-l) 
whsrem vole was soTtiled by mentioning Ram in Ayodhya 
„nd tnat ir did not amount to an appeal to vote for the 
respondent No. 1, on the ground of his religion 

26. Issue No. 2 (a) and 6b).—Before I come to the evidence 
adduced for seeking *o connect the respondent No. 1 with the 
meeting bv Satfhvi Ritambhara, it is necessary to determine 
•whether the transcript of the speech alleged to have been 
made by her, in a nublic meeting at Akola, on 20th May. 
1991. made an appeal to the voters to vote for the respondent 
No. 1 on the ground of his religion. 

27. The main theme of the speech of Sadhvi Ritambhara 
; ; ppnrent from the? transcript, was the construction of a 

•o-rin’e of Ram at Tanmnsthan in Ayodhya. While criticising 
the Government for taking the demand lightly for over 40 
years and asserting that Babri Maslid had been built at 
A vridhva by an alien who had raided Tndia. Ihe emphasis was 
that it was a rel'e of foreign domination which injured the 
pride of India and the Hindus. Tt is not necessary to refer 
to the criticism of the actions of the several pol'tical leaders 
helonumg to *he nr-sosltion, including Prime Ministers Rajiv 
■" -vffii. V. P. Shtgh and Chandrashekhar, except ibnt in 
addition to the criticism, which was quite permissible by 
vtnue of their being lenders of political parties, the thrust 
'"ns on their apathy to the construction of Ram Mandir. 
There was an exhortation to the Hindus not to dissociate from 
Ram Mandtr. with the nromise that those who will 
vvo r k fm Hindu interest would mle the country while criticis¬ 
ed the action of Mi’lpvnm Rlnch ns a murderer of people and 
•» oons-Ne for their blood. Though she claimed that she 
dM not belong to anv uolitical party, including BJP, and was 
not responsible to them, she stated that since the BJP 
followers were travelling in the direction of the construction 
of the Terop'e of SbrI Rant, thev should he suppoi ted. 

28. Though Shri Palshikur, learned Counsel for the res¬ 
pondent No, 1, urged that the sneech should be read as a 
whole for determining whether if amounted to an .appeal to 
vote on tbe ground of religion, he was not in a nosition to 
r,v how. in view of what hod been stated, it could not be 
regarded a* no anneal to vote for the BJP candidates on the 
wound of the Hindu reh'u'on. The exhortation wat to Hindus 
bv reference *o the movement started bv VHP for construc- 
'•nn of Rr nr Mandir. to vote for BIP candidates who wanted 
to cons'ntct the ternnle, in pursuance of the resolve cf the 
Saints to reach BJP to Delhi. She stated that she had not 
rone ft ■■ d e rSrr -i-soo-indn. 1-mt her mee - .h would influence 
the Needon and that she was not sold to any narty. Tbe 
unreel to vote on the ground of religion is inescapable, though 
at the same time, she made it clear in her own speech that 
she was not sold 10 any party, including the BJP. 


29, It was urged on behalf of the petitioner that the consent 
of the respondent No, 1 to whatever Sadhvi Ritambhara said 
at tbe meeting would be apparent from the fact that the video 
lecoulmg was made at the instance of the respondent No. 1, 
that he had urranged for the transport of the people from 
Akot to Akoia for attending the meeting by engaging trucks 
ui/d had also made arrangements for announcing the date 
a.ij the venue of the meeting at Akot, 

30. It must, however, be said that there is no 
n ending about the transporting of people 
for attending the meeting from Akot to Akola, and the 
part of the evidence which has beuring on this point shall 
have to be excluded from consideration. The evidence of 
P.W. 3 Mohan Wade purports to show that he owns a truck 
and Mahadeorao Bodke (RAV. 4) and respondent No. 1 had 
approached him on 15-5-1991 and asked him to give his truck 
for the meeting to be addressed by Sadhvi Rutambhara at 
Akola, saying that they would put the diesel in the truck and 
that he had lent his truck to them without charging for the 
(nick. Both, the respondent No. 1 and Mahadeorao (P.W. 4) 
denied that they had approached Mohan Wade for giving 
the truck. Nandu Joshi (P.W. 4) also stated that lie had 
given his truck on 20-5-1991 for that purpose, by suspending 
the work of carting which he was engaged in doing at that 
time, and that he had not charged for the truck. It is note¬ 
worthy that apart from the absence of pleading, there is no 
documentary evidence to support their version. No passenger 
had been examined to show that free ride had been given 
in the tnteks, at the instance of the respondent No. 1, to 
the people from Akot, for attending Sadhvi Rutambhara’s 
speech at Akola. The type of evidence, which has been ad¬ 
duced by the petitioner in order to establish the corrupt 
practice, cannot bo relied upon to prove such a grave charge 
as corrupt practice which would not only result in setting 
aside the election of the respondent No. J, but -would also 
have the effect of disqualifying him from contesting all future 
elections. The evidence regarding the respondent No. 1, 
arranging for the transport of the voters from Akot to Akola, 
cannot, therefore, be relied "pon. 

31. The evidence regarding ihe announcement of Sadhvi 
Rutambhara’s meeting comes from P.W. ?—Kanhyyalal 
Thakur, the rickshaw driver, who speaks about his having 
called by Dr. Nagmote on 14-5-199] for announcing the 
programme of Sadhvi Rutambhara in the town of Akot and 
the outskirts, as she was to address a meeting at Akola on 
20-5-1991. The announcement was to be (hat Sadhvi 
Rutambhara was coming for the election campaign on behalf 
of BJP to support the candidature of respondent No. 1 and 
that the public should attend in large number at Akola, He 
also mentions that Dr. Nagmote had asked him to get the 
loudspeaker arj battery-set from Laxman Ingle (P.W. 8) 
who had been asked to provide the material, and that he was 
paid Rs. 100 for plying the rickshaw for this purpose. He 
stated that he was paid for the first two days by Dr. Nagmote, 
which Dr, Nagmote (R.W, 1) denies in his evidence. He 
a/so mentions that on the third day, he was to/d by Dr. 
Nagmote that he did not have the money and that it would 
be paid after money was received from the respondent No. 1. 

A similar announcement is said to have been made also for 
ihe speech of Acharya Dharmcndrajt Maharaj from 5th to 
8th June, 1991. On the day, on which Acharya Dharmendraji 
Maharaj’s speech was given, the respondent No. 1 paid the 
money to him, when Dr. Nagmote told him that they had 
come for their dues. He admits that Ingle did not take any 
money from him for the loud-speaker and he got in all 
Rs. 1000 for the work he did for the election. Laxman 
Ingle (P.W. 8) stated that he fixed the loud-speaker to Thakur’s 
rickshaw on a message from Dr. Nagmote for making the 
announcements regarding the speeches of Sadhvi Rutambhara 
and Acharya Dharmendraji Maharaj. and that he was paid 
Rs. 1000 bv the respondent No. 1, when he came to Akot on 
8-6-1991. He, however, stated that it was not his practice to 
ask (he purpose for which the loud-speaker was required, ns 
it used to be given on hire, and that Dr. Nagmote had not 
aonroached him directly, hut it was Thakur rickshaw walla 
who gave him the message. It is apparent that for the 
amounts alleged to have been received, no receipt had been 
obtained or passed, nor was any person who hod heard the 
announcement being made, examined as a witness. Both, 
Dr. Nagmote and the respondent No. 1, in their evidence, 
denied that Thakur’s rickshaw was engaged and Laxman 
Ingle’s loud-speaker had been taken. The evidence of the 
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respondent No. 1 and Satyanarayan Vyas (R.W. 5) as well 
as Prakash Sharma (P.W. 6) shows that on 8-6-1991, the 
respondent No. 1 had gone from Khamgaon to Akola and 
from Akola to Shegaon for holding a meeting, and this would 
show that he could not have been at Akot m the evening 
of 8-6-1991 when Thakur and Laxman Ingle could have been 
paid the amount, as they said. Apart from this, there is 
no pleading regarding the announcement having been made 
by these two persons, or by anyone, at the instance of the 
respondent No. 1, in the manner stated. 

32. The link, that is sought to be established between the 
meetings addressed by Sadhvi Rutambhara and Acharya 
Dharmendraji’ Maharaj’s speeches by showing that the res¬ 
pondent was responsible for giving publicity to the meetings, 
is too tenuous to merit credence. With regard to Sadhvi 
Rutambhara’s meeting, P.W. 6—Balu Kokate stated that he 
received a message on 20-5-1991 that he had been asked by 
respondent No. 1 to go to Akola for recording on a video 
cassette the programme of Sadhvi Rutambhara, and that he 
received Rs. 2000 for this purpose. The meeting began at 
about 3.15p.m., on Bajoriya Ground. He had no occasion 
to see who had gathered at the place, because be started Jjis 
work immediately, and he identified the video cassette (Exhibit- 
27) as the one which he had recorded, after it was played in 
Court for some time. According to him, the order was to 
prepare 20 to 22 copies of the cassette, after he prepared 
one, and he prepared 20 copies of the original cassette, after 
receiving Rs. 2000, at the rate of Rs. 100 per cassette. The 
cassette, that was left with him, was handed over to the 
petitioner, and that was the one which he had played in 
Court. It appears from his evidence that he never met the 
respondent No. 1 directly, nor was he given in writing the 
order for 20 cassettes, and that it was-his practice to issue 
receipts for money received and to retain the duplicate, but 
no such receipts were got produced by the petitioner in this 
case. In view of the clear admission by the witness that 
the respondent No. 1 had not approached him for the cassette, 
and he had not disclosed the identity of the person who is 
said to fiavr^ppmached~iim for doing job for the respondent 
No. 1, it is impossible to bold that the respondent No. 1 
was responsible for engaging him to nrepare the Video cassette 
for Sadhvi Rutambhara’s programme. 

33. Shri Bobc'b, learned Counsel for the petitioner, urged 
that since Kokate had no interest othe r than the merely pro¬ 
fessional work which he had done, there was no reason why 
his account should not be accepted. However, the evidence of 
Kokate can only be accepted for showing that he had prepared 
the cassette but not for (he purpose of- establishing the con¬ 
nection of the respondent No. 1 with the preparation of the 
video cassette. Respondent No. 1 denied that Kokate had 
prepared this video cassette and stated (hat ■'? was Vaze 
Photographer who had done (his job. bu* he h»d no* made 
any enquiry from Vaze and, according to him, there was an 
announcement after the meeting that whoever wanted a cassette 
could have it from Vaze. First respondent’s version,, in his 
cross-examination, however, cannot lend any assistance to 
the petitioner to fill in the gap and show that the respondent 
No. 1 was responsible for preparing the video cassette. 

34. Two other witnesses—Ramchandra Goenka (P.W. 12) 
and Surendrakumar Shaha (P.W, 13) were examined to show 
that announcements were made on loudspeakers for Sadhvi 
Rufambhara’s meeting. Ramchandra Goenka tried to say 
that there was an agreement between the VHP and the BJP 
to help each other in building the temple in Ayodhya, but 
obviously he did not know of any national leaders of these 
two parties having said so, and his information was based 
only on newspaper reports, and his version, therefore, would 
not be of any help to the petitioner. No importance can be 
attached to Goenka’s version, because he was one of the 
signatories to the appeal made in the Mafrubhumi. dated 
10-6-1991, filed with the list (Exhibit 35), to vote for the 
respondent No. 1, and he was obviously a partisan witness. 
Surendrakumar spoke about hand-bills being issued and loud¬ 
speaker—announcements having been made by the B1P, RSS 
and VHP woilkers about the meeting, but none of those docu¬ 
ments were produced. I have already pointed out that he is 
an ex-Consressman and an office-bearer of Sanjay Gandhi 
Niradhar Yojna, and in the absence of convicing materiai, 
which could have been produced to show that it was at the 
562 GI/93—2 


instance of BJP or the respondent No. 1, that the meetings 
of Sadhvi Rutambhara and Acharya Dharmendraji Maharaj 
had been arranged, no responsibility cau be fixed for the 
arrangement of these meetings on either of them. 

35. The last circumstance urged was the presence of the 
respondent No. 1, at the meeting addressed by Sadhvi 
Rutumbhara, Dr. Dhone (P.W. 28) spoke about an alliance 
between Shiv Sena and BJP, but on the basis of 'separate 
manifestoes for the election, and stated that there was a 
distribution of seats between these two parties. With regard 
to the meeting dated 26-5-1991 addressed by Sadhvi Rutam¬ 
bhara, where he was present, he stated that it was organised 
by VHP in connection with the movement for construction 
of Ram Mandir and at that meeting, respondent No. 1 was 
also present. He could not say for the benefit of which 
party, the meeting was held. Ashok Thakur P.W. 27), a 
Police Inspector, who was responsible for sending reports of 
public meetings to the CID Office at Bombay and had in¬ 
structions to cover all election meetings, stated that the 
meetings addressed by Sadhvi Rutambhara and Acharya 
Dharmendraji Maharaj had been arranged by VHP’s Akola 
Branch, in connection with t,he movement for construction 
of Ram Mandir at Ayodhya. He stated that his informa¬ 
tion was based on what Constable Madhukar Joshi, who 
had attended the meetings in the course of his duties, had 
told him. Both, Mrs. Tople R.W. 2) and the respondent 
No 1 also assert that these two meetings were held by the 
VHP. Even Surendrakumar Shaha (P.W. 13) stated that 
the person, who made the annoucement for the meetings, 
was Subhash Deshpande of VHP. As I have already indi¬ 
cated, even the contents of the speech of Sadhvi Rutambhara 
show that she had not been addressing the meeting as the 
agent of any party, but on her own. It is, thus, clear that 
Sadhvi Rutambhara cannot be said to have acted as the 
agent of the BJP or the respondent No. 1. 

36. With regard to the presence of the respondent No. 1 
the pleading, which was introduced by the amendment of 
the petition, was that Sadhvi Rutambhara was reecived by 
the respondent No. l at the gate of the Bajoriya Vidyalaya 
and he also reached her upto the gate, after the speech was 
over, without dissociating from the views expressed by her. 
Wasudeo Kulkami (P.W. 9) stated that he was sitting out¬ 
side, because Sadhvi Rutambhara came late, and after she 
came, he went to the place of the meeting. Sadhvi Rutam¬ 
bhara and Dr. Dhone. MLA. alighted from the car and 
went towards the meeting, which was held in an open space, 
where the volunteers of Bajrang Dal made way for them, 
and Dhone’s father garlanded her first and. amongst others, 
Pramilatai Tople and respondent No-. 1 also garlanded her. 
Sadhvi Rutambhara and Dhone’s father sat on the dias and 
the others sat elsewhere. It is clear from his evidence that 
the re r nordent No. 1 did not sit on the dias. but sat in the 
area which was reserved for Press, because he had arrived 
late and could not find a seat elsewhere. There is no refer¬ 
ence any where in the evidence except that 
of Wasudeo Kulkarni to the respondent No. 1 
having garlanded Sadhvi Rutambhara, nor is there 
any evidence to show that Sadhvi Rutambhaia was seen up 
to the gate, after the speech by the respondent No. 1 Wasu¬ 
deo Kulkami does not mention this. Ramchandra Goenka 
(P.W. 12) spoke about the respondent No. 1 sitting near 
the dias but made no mention about the respondent No. 
1 reeciving and garlanding Sadhvi Rutambhara. He stated 
that respondent No. 1, alongwith others, also raised hands 
at the end of the meeting, but it is difficult to accept his 
version on this point. In feet, the evidence shows that a 
car had come up to the dias, after the meeting was over-, 
and Sadhvi Rutambhara left by that car, and Surendrakumar 
Shaha (P.W. 13) further says that he cannot say if. the res¬ 
pondent No. 1 had consented to the slogans raised by* 
Sadhvi Rutambhara. 


37. The evidence of Mrs. Tople (R.W, 2) and the respon¬ 
dent No. 1 (R.W. 7) shows that after the meeting, when 

they discussed the speech, they agreed that Sadhvi Rutam¬ 
bhara had taken an extreme stand. Shri Bobde. learned 
Counsel for the petitioner, urged that discussing the speech 
privately in this manner would not amount to dissociation 
by -the respondent No. 1 with the views expressed by Sadhvi 
Rutambhara. 
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38. The question really is, whether there was a duty 
on the respondent No. 1. in the circumstances narrated 
above, to express dissociation with ‘Ute stand taken by 
Sadhvi Rutambhara in the speech. It is clear that the meeting 
had not been arranged either by B.IP, Mrs. Tople or the 
respondent No. 1, but by VHP. The respondent No. 1 was 
not sitting on the dias. It was not that people with' similar 
idiologies atone attended the meeting. It is apparent that 
Mns. Goenka and Mrs. Korpa, who belonged to Congress 
(I), had also attended the meeting and the audience was 
not restricted to people belonging to only one idiology. 

The position in Kartti Prasad Jayashanalcar Yagoik v. 
furshottamdas Ranchhoddas Patel (AIR 1969 SC 851) was 
different, as already Mated, as is apparent from para-38. 
There, the manuscript was written by the candiadte him¬ 
self who accompanied Shambhu Maharaj on. his tou r and 
attended the meetings which were addressed by Shambhu 
Maharaj. It was in that context that the Supreme Court 
observed that it had not been shown that the first respondent 
had dissociated himself With any of the remarks in the 
speeches. Such is not the situation here, and the respondent 
No. i could not needlessly be expected to dissociate with 
the views expressed at a meeting which he had not arranged 
but only attended and was one of the audience. 

In Samant N. Balkrishna v. George Fernandez (AIR 1969 
SC 1201) it was pointed out, while considering the provi¬ 
sions of section 100(l)(b) and 100(l)(d) of the Act that 
there must be tome reason, and the reason was that an 
agent cannot make the candidate responsible, unless the 
candidate had consented to the act of the agent which 
materially affected the remit of the returned candidate. 
In the case of any person (and he may be an agent), if he 
doss the act with the consent of the returned candidate, there 
is no need to prove the effect on the election. Tn para-46, 
it wars pointed out. 

“We think that regard being had to the activities of 
Mr. Atre as editor and his own personal hostility 
to Mr. Patil on the issue of Sampurna Maharashtra 
Samiti, we cannot attribute every act of Mr. Atre 
to Mr. Fernandez. Mr. Chari is right in his con¬ 
tention that Mr. Atre’s field of agency w® liimted 
• to what he said as the agent of Mr. Fernandez and 
did not embrace the field in which he was acting 
as editor of the newspaper. It is also to be noticed 
that Mr. Atre did not publish any article of Mr. 
Fernandez, nor did ha publish any propaganda 
material.” 

Then again, it was observed in para-50 that mere knowledge 
is not enough, and consent cannot be inferred from know¬ 
ledge alone. In the present case either Sadhvi Rutam¬ 
bhara or Acharya Dharmendraji Maharaj " caft be 
regarded as the agents of the respondent No. I, and there 
is no material to indicate that whatever either of them had 
said had been said in their capacity as the agents of the BIP or 
the iespondent No. 1. They had then own views which they 
were propagating and merely because a person attended ffie 
meeting, where their views were being expressed, though 
knowledge of the views could be predicated, consent cannot 
be fastened on him merely from his presence at the meeting. 

39. I. therefore, hold that though Sadhvi Rutambhara 
addressed a public meeting at Akola en May 2(r, 1991, on 
the grounds of Mungilal Bajofiya Vidyalaya, making an appeal 
to the voters to vote for the respondent No. 1. on the 
ground of his religion, the appeal 'was hot made with the 
consent or connivance of the respondent. No. J or in order 
to further his prospects at the election. 

05.03 1992: 

40. Issue No. 3 :—Before considering the other factors. it 
is necessary to understand what had teen said by Acharya 
Dharmandraji Maharaj in the meeting which he addressed 
on 8-6-1991; In the beginning of the speech, though he men¬ 
tioned several other parties, he did not refer to BJP. Jn. that 
long speech, he mentions that 'he people had not assembled 
ar tbo nieetinp for entertainment, hut with the resolve to 


establish Hindu Rashtria; that the traitors would be removed 
from the Government and Rant Rr.jya would be established; 
This is followed by reference to the Bpfors kickback: the 
harassment of the Tamilians in Sri Lanka and ot non-Muslims 
in other countries, together with crt’Cism of the policies of 
Rajiv Gandhi. After removal of the statue of Queen Victoria 
because she was a foreigner, it -s mentioned that Babarh 
bearded goats could not be Swadeshi (local), and it was 
necessary to determine who belong to Ram and who, to 
Haram Then, there is a reference to the capacity of seventy- 
Crores Hindus to remove all others and the vow that if 
they were net allowed to go to Ayodhya, the others would 
not be allowed to go Delhi and that the doors of the parlia¬ 
ment could be closed to them. The speech was replete with 
critic sm of Muslims and appeals to the Hindus to vote for 
the Symbol ‘Lotus’ and the detei miration to renovate the 
temple at Ayodhya. Though Shri I’alshikad urged that she 
speech, as a whole, shall have to be considered for ascertaining 
what was its impact and its appeal, whether it was on the 
ground of religion or not the more one reads the speech, the 
more clear it is that there was an appeal to vole on the 
ground of religion. 

4!. vh.ri Bobde relied on several circumstances to show 
that the meeting had been arranged by the BJP and the res¬ 
pondent No. 1. I have already pomied out that the circum¬ 
stance that the meeting had been arranged and that ther 
announcements came to be made by the BJP or the res¬ 
pondent No. 1. had not been pleaded. I have already ^ea!t 
with the evidence bearing on this po'nt and it is not zieces- 
sary to go into it again. 


42. ,P.V .15-Biharisingh Thakur, the Deputy Chief Officer 
of the Municipal Council, Akola, Mated that he had not 
recevted any application from VHP for the Open Air Theatre 
for 8-6-1991, though he had heard that Acharya Dharmand- 
rafi Maharaj was to address the meeting. P.W. 1-t-Gajanan 
Ghate. who wasjhe Chief Officer ( f Akola. Municipal Council, 
stated that he received an application on 5-6-1991 from BJP 
for making the theatre available on 8-6-1991 and the appli¬ 
cation (Ex. 39) was signed by Pawan Padia. Rs. 301 were 
received as rent and Rs. 200 as deposit, for which receipts 
were issued. The carbon copies of the receipts, dated 7-6-91, 
(Exhibits 40 and 41) were produced. According to him, even 
if the meeting is not held, the amount of rent is not refunded 
but only the deposit is refunded. The deposit Rs. 200 was 
refunded to Pawan Padia. Pawan Padia (R.W.3) was in-charge 
of the election matters of ward No 69 and stated that many 
meetings had been field as a part of the election propaganda, 
but the meeting addressed by Aeharva Dharmendraji Maharaj 
was an angerl by VHP. He stated that he booked the Open 
Air Theatre, because on 8-6-1991 the meeting w»as to he 
addressed by the BJP leader Sikanrier Pakht. The information 
reaardine trie tour of Sikandar Bakht was received on tele¬ 
phone hv Pandit Kulkarni who had asked Pawan Padia to took 
the hall. Pawan Padia stated that lie had announced ’fils 
meeting, and no entries were • ade about (he telephone 
message which tired' to be received. The information re¬ 
garding the cancellation of Sikandar Bakht programme was 
received at the last moment a”d he was informed of it bv 
Pandit Kulkarni on 8-6-1991. 

43. Shri Bobde urged that the sn vy, that the meeting was 
to be addressed bv Sikandai Bakht, was an invention, and 
when tits application was made on 5-6-1991, what was in 
contemplation was only that meeting was to be addressed by 
Acharya Dharmendraji Maharai. ft would have been easy for 
the petitioner to produce documentary evidence, viz , the 
advertisements in the newspapers cither by the BJP or >be 
respondent No. 1, that the meeting was to he addressed by 
Acfia'-va Dharmendraji Maharaj. by showing that the publi¬ 
city regarding that meeting had been done on '6-1991, oi 
earlier. I was unlikely that if the meeting was to be addressed 
bv Acharya Dharmendraji Maharai. publicity would not have 
been given to his speech by the BIP. or the respondent No. 1. 
It Was pointed out that no documentary evidence had! been I 
produced, ftv the respodent No/ T <o show that the meeting, 
was to be addresreed by Sikandar Bakhat and though It magi 
have been cancelled later, Sikhandar Bakht’s meeting could hot 





469 


'TPVT TT TT5TOT :^rr4 20, 1 yao/'BTWp 29, 1914 


[wr II-’st 3(iii)] 


hav^ ticn aidangcd without any prior publicity. It must be 
rcmcmterc 1 that the burden of establishing every material 
fact by cogent evidence lay on the petitioner and merely 
because Acharya Dharmendraji Maharaj addressed the meeting 
ifor which booking of the theatre had earlier been 
made, it cannot be inferred that Acharya Dharmendraji 
Mabaraj’s meeting had been arranged by respondent No. l.or 
by the 1 BJP. 

44. Ashok Thakur (P.W.27), as already stated, has spoken 
about the meeting having been arranged by the VHP Shri 
Bobde referred to the admission of the respondent No. 1, in his 
-cross-examination, that he had consented to whatever Pawan 
Padiu did as a worker of the party, at the time of the election. 
However, from this statement, it cannot be inferred that 
Pawan Padia had booked the Open Air Theatre for the 
meeting to be addressed by Acharya Dharmendraji Maharaj. 
The respondent No, 1 also stated that he got the informa¬ 
tion regarding the proposed lour of Sikandar Bakht, four 
days before the meeting i’n the newspapers or by issuing hand¬ 
bills. It was only on the midnight of 7-6-1991, after return 
from the tour, that he was told about the cancellation of 
Sikau'dur Bnkht’s lour and he: did not know if there was 
pubiheity about the cancellation of that tour. It is clear that 
Acharya Dharmendraji Maharaj was a leader of VHP which 
had construction of Shri Ram Mandir at Ayodhya a s one 
of its objectives, and there is no material on record from which 
it couid be inferred that whatever he had been saying from 
public platform, was being done as an agent of respondent 
No. 1 or the BJP. He had bis own independent identity, and 
unless positive: evidence to show that all that Acharya 
DLuj mendraji Maharaj had said in the public meeting had 
the cot tent of the respondent No. 1, the statement of 
the appeals he had made would not bind the respondent No. 1. 

45. Reference was made to the presence of the respondent 
No. 1 at this meeting. The respondent No. 1 stated that he 
had left Khamgaon in the morning and had come to Akola 
and had met several leaders and then went to the house of 
Mis. Topic and took her to the Circuit House where workers 
from the rural area hud gathered, and since Mrs. Tople wanted 
to allti'd the meeting to be addressed by Acharya Diiar- 
rnendiaji Maharaj, he dropped her at that place and then left 
for Shegaon. Mrs. Tople supports this version. The respon¬ 
dent No. l’s statement, that he left Mrs. Tople and then pro¬ 
ceeded to Shegaon, is supported by Frakash Sharma (R’’.6) 
who had been working as the respondent No. l's driver 
during the period of election and Satyanarayan Vyas (R. W.5), 
a BJP worker. The latter stated that the respondent No. 1 
addressed the workers at 9.30 p,m. on 8-6-J991 at Shegaon 
and left at 11.30 p.m., for Akola. There was considerable 
criticism of (he evidence of Prakash Sharma, because he did 
not know to whom the car, which ho was driving belonged, 
and kit'tl not mentioned the place where Mrs Tople had been 
left. Pukash was not the regular driver of the respondent 
No. 1 and obviously would not be interested in knowing 
whether the car, which he was driving, belonged to the res¬ 
pondent No. 1 or not, nor would he care to say, unless he 
was inked, where exactly Mrs. Tople was left on the res¬ 
pondent No. l’s way to Shegaon. There is no reason for dis¬ 
believing the respondent No. 1 and Mds. Tople on this point. 

46. Shaukat Ali (P.W. 10), Sub Editor of Matrubhumi, 
was examined in connection with the report of Acharya 
Dhuimcndraji Maharaj’s programme on 8-6-1991. According 
lo him. the Press Note of Acharya Dharmendraji Maharaj’s 
programme was given from the copy furnished by VHP, but 
the original was destroyed after seven days, which is being 
. ti : cd upon for showing that the BJP candidate Pandurang 
PbujidL-r and the District BJP President, Mrs. Tople, were 
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listening to the speech from the audience. Shri Palshikar, 
learned Counsel for the respondent No. 1, rightly urged that 
no witness was examined to establish the truth of the con¬ 
tents of the press report and unless that was done, 
the mention of the presence of the respondent No. 1 at the 
mce'iing cannot assist the petitioner. Mrs. 7’ople was not in a 
position to say if the respondent No. 1 had come inside at 
the commencement of the speech, because there was a ruch 
and they haj parted company at that place. 

47. Suicshchandra Gautam (P.V/,20) stated that his friend 
Pawan Padia told him, when he had been to the Municipal 
office, to complaint about the non supply of water, on a day 
prior to the meeting, that he had come for booking the 
Open Air Theatre and asked him to attend Acharya Dhar¬ 
mendraji Maharaj’s meeting. According to him. the respondent 
No. 1 and Pramilatai Topic were present at the meeting on 
8-6-1991. As already pointed out, Sureshchandra’a name ap¬ 
peared in an appeal in the Matrubhumi dated 10-6-1991 
(Ex. 35) to vote for the petitioner, and though he denied 
that he was either a Congress worker and had made- that 
appeal, it is apparent that his evidence, being that of a 
partisan witness, cannot be trusted. He does not attribute any 
statement to Pawan Padia that Acharya Dharmendraji Maha¬ 
l's meeting had been arranged by the BJP. 

48. Madhukar KamhJe (P.W.ll), the General Secretary of 
Congress (I) for Akola, had attended the meeting and spoke 
about the presence of Parmilatai Tople and the respondent 
No. 1 at meeting. He had himself not entered the place, as 
there was a facility of loud-speaker, and could not give 
names of BJP workers besides Mrs. Tople and the respon¬ 
dent No. 1 who were present, and had not seen iheni after 
they had entered the compound, or whether respondent No. 
1 had left the place after leaving Mrs. Tople there, and then 
proceeded to Shegaon. Madhukar Ramble’s evidence, there¬ 
fore, does not show that the respondent No. 1 was present 
throughout the meeting addressed by Acharya Dharmendraji 
Maharaj, nor does it give a lie to the version given by the 
respondent No. 1 in this respect. 

49. It it* obvious from the evidence of the e very witnesses 
that they had attended the meeting addressed by Acharya 
Dharmendraji Maharaj, though they did not share the idio- 
logy of the BJP or the respondent No. 1. Nothing would, 
therefore, turn upon the mere presence of the respondent 
No. 1 even if he were to have attended the meeting and it is 
not established that whatever Acharya Dharantendraji Maha¬ 
raj had spoken had the consent of the respondent No. 1, 
There is, thus no evidene from which it con be safely in¬ 
ferred that the appeal by Acharya Dharmendrajit Maharaj 
to vpte for the BJP or the respondent No. 1 on (he ground 
of religion, had the consent of the respondent No. 1. 1, there¬ 
fore 1 , hold that though in the meeting addressed by Acharya 
Dharmendraji Maharaj in the Open Air Theatre of the 
Municipal Council, Akola, on 8th June, 1991, an appeal was 
made io the voters to vote on the ground of leligion he 
did not it either with the consent or connivance of the res¬ 
pondent No, 1 in order to further his prospects at the 
election. 

50. Issue Nos. 4 and 5,—It follows that it has not been 
established that the respondent No. 1 committed a coirupt 
practice under section 123(2), 123(3) and 123(3A) of the 
Act. Consequently, the election of the respondent No. 1 can¬ 
not be set aside. 

51. In the result, the Election Petition fails and is dis¬ 
missed. The petitioner shall pay the cost of the respon¬ 
dent No. 1. The petitioner and the other respondents shall 

bear their own costs. 

By the Court 

Sd/- V. N. PARANJPE, Asstt. Registrar 
High Court Bombay at Nagpur 
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I^PI 

qf fcvft, 8 1993 

5 TT.W. 70 .—STTqpT "FT qpfTTHTq !?> W | fV ^ 4 <V FrTRfr % ERq (2) Jr JT4T farf^cj 

franr fw % TT-fFifqq ifr ftrq FRq ( 3 ) *r MqfW ft §?rr ffffi ( 4 ) Jr qq% arm fafqfcR 

fqqfqq qsq tht qqm qrq-qf, qfqfqftuq ®rfEjf?rznT, 1951 qqr qafq arqur rtt fqqq am w^rfeaer >m 

faq'Nrq «ft Jpsr ^ Jr wtr t?t &; 

arfa d*H qvqfqql % FpFTT ftr>, TT4 XX qt dw qqT.qTT % fTO 4T at ?ft 4TTT°I STqqT X'VZTXX'j] 

Fffjf fen £ rt sin fen rtt qnn^nT tf qfe qftf gt femr ^ <.4 % feqfqq snqfe "ft ft? flTJTranr 

?t RTT ^ f% 371 % TIFT T^TT MtCTidd 1 % f^fti %fe qqfrq aTRT qT f q 1 4 )PdcM q^Y 

srq: w, faqfaq qrqfe qqq qfafqqq aft tjm 10 -ar % Jr ?ft% aft frnaft % Fqrq ( 4 ) Jr fefqfeR 

mfcq qf aft q'qr % faqft 44 tr % n feqfr xm/m tmr-qa aft feurq ttot qqqr fetm afraa % qpfq q?r 
qfe afk ftta % fan q-fetrr aft arfta Jr ata xi aft arnamfij % faq faafka mftq arrar $ 1 


amift 


qi.Ff. 

faqferq qq fe«mi 

fq*rfarq-Ma ¥Y 

XU . q . qfe qrq 

fqqfaq ftsJt qrJr spRrcff vt tht sjVt qqr 

11. 

q-mT PrarTFror % f%q 
q<T-fq4faq 1991- 

15 5 —arrar 

FfJrqrf ^Slfeq qrif qqrq qfcj fq-q-pf^mT 

TT. apiTT frm qi>q q_^mq- 1 

12. 

— 


«fV RT ?f%JTTFT P4R aftr qt.HT. qRrqrqrfV 

?it. qrar, fwr q^^mq 1 

13. 

—■— 

—— 

«ft qiT qt^jR ^qq qr. mTTT 

fsFTT qifq q^amq 1 

14. 

— 

—Rr— 

q^qr fqqqqrf qT^ FSfmfY ’hlftm uqR 

STTfaq ttrft qr, -fqqT q?fq hqnq 1 

(S. 76/qif. fa.FT./91 (qq)/4942] 


FPtar q, 
smn fa?, afaa 


ORDER 

New Delhi, the 8th February, 1993 

O.N. 70.—Whereas the Election Commission is satisfied 
that each of the contesting candidate specified in column (4) 
of the Table below at the Bye-Election to the Legistlaive 
Assembly as specified in column (2) held from the consti¬ 
tuency specified in column (3) against his name has failed 
to lodge any account of his election expenses as required 
by t,he Representation of the People Act, 1951 and the Rules 
made thereunder; 

And, whereas, the said candidate has either not furnished 
any reason or explanation for the said failure even alter due 


notice or the Election Commission, after considering the 
representation mnde by him, if any, is satisfied that he has 
no good reason or justification for the said failure; 

Now, therefore, in pursuance of section 10A of the said 
Act, the Election Commission hereby declares Ihe person 
specified in column (4) of the Table below to be disquali¬ 
fied for being chosen as, and for being a member of cither 
House of the Parliament or of the Legislative Assembly or 
Legislative Council of a Slate Or Union Territory for a period 
of 3 years from the date of this order:— 
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TABLE 


SI. Particulars of Election 

No. 

S. No. and Name of the 
Assembly Constituency 

Name and address of the contesting 
candidates 

1 2 

3 

4 

11. Bye-Election to Gujarat Legislative 
Assembly, 1991- 

155—Vagra 

Shri Patel Alibhai lbrahimbhai, 

At & P.O. Pipalia, 

Tal. Vagra, 

Distt. Bharuch, 

Gujarat. 

12. —do— 

—do— 

Shri Patel Ilyas Ibrahim, 

At & P.O. Vorasamni, 

Tal. Vagra, 

Distt. Bharuch, 

Gujarat. 

U> 

1 

O* 

O 

1 

—do— 

Shri Patel Mohmad Husain 

Ahmedbhai, 

Shrigol Falia, Pathnai Bhagol, 

Tal. Jambusar, 

Distt. Bharuch, 

Gujarat. 

14. —do— 

—do— 

Shri Vaghela Vijayabhai 


Bahecbarbhai, 

Khali Faliya, 

At. & P.O. Dashan, 
Tal. Distt.—Bharuch, 
Gujarat. 


Mi ftwh, 26 'fTOITt, 1993 

^ ^ 71 .—irtr irftfafure uftrPnre, i9so (isso 

tt 43 ) fh wnr i 3 *f ih swra (l) im to m fare! w 
jpiht rurtr Bnrfwr ureft <r Mwiii rfa tw % swhh 

% m j i a kT b <ft "ft . . fbtj % wh it <fr . rtrr ■ , fhtr, 

wrf. n. ttb., mre Br^nr, rrwtfnr ftwtt Bnre ih w«5mr 
mpit *rrb ih trrrftr b ^frr w*rb uThnn tro wtrft rre ttw 
^ % fqir irmr BnWw ufwrvf ^ fr it nftn frrer t i -J’tj 
urew % wfrr PrcMf btftffttrtfa tjw shr nfWw 
jj- ihaHat b a*4ifhre ftvre h trrerr b afta b wr b 'tarfaBrn 
ftau utTtar i 

2 . wrebr ft*"*, 

(srsifh- ftwtr Braa w wftftw w^mr | t urebt rrorfft tta 
7T®r % ftnt 'jbvrfmr aw Brebre wfwarrrt twt % Bnt wre 
jt^V ara Tfr | wffa aa ttw b 2 b wfim tftnfft Bretw- 
«ftr t i 

3 . «ft bbrr wwita % ^w Prefer uBrcrff b wr it wb 
ifrr?t $b wrata ah fbfwr b faar ft rmr % udBr 


[No. 76/GJ-LA/91 (Bye)/4942)] 
By Order, 
BALWANT SINGH, Secy. 

bit ^rfrftrfira 4rr 2 a T^TPra aarct b wftftTT mb art 
aijf cjw vrrh 1 

4. aft «ft aft . ipr . 'Bar bt bo 2 b aftafirr wrff b 
ufbfrw wrahr ah fbfwr 5bpjrrfb ^ fr*t frbl *h w au 
ahf ufbftw srerr bbrr aiar | fit vn atftti ah to! % aptart 
aft afhrr ah hat wfalhw ana art mra arthah artftr b j^w 
P refwr wthaaft awfft % ta h ftr Brer aiar araar sfrr 
ahf ure arftar a at arft ftar ain'ii treat arft artar wtarwat 
tnnrr atu'ir 1 ftt% 'trettt i^w fWaa wfaarft ^ wr h ^aah 
sfVt wal ^ fta^t h ah af anft *mt ahtf <ft arrfarf 
DMiftf.fi, ufkaaftar afjpt, afta aftt w«f hut atre ut 4 V annft 
atft: ^ uah ureah uaampnraaT aaraif % ftrr artat 
f>n 1 

[b. i54/asrahr/93] 

urhai h, 

fc, at. aft. 5?h, aBre 



THE GAZETTE OF INDIA : MARCH 20, 1993/PHALGUNA 29, 1914 [Part II— Sec. 3(iii)j 


New Delhi, the 26th February, 1993 

O.N, 71.—In exercise of the powers conferred by sub¬ 
section (1) of Section I3A of the Representation of the 
People Act, 1930 (43 of 1950), the Election Commission of 
India, in consultation with the Administration of Union 
Territory of Lakshadweep hereby nominates Shri G. S. Chima. 
IAS, Managing Director, Lakshadweep Development Corpo¬ 
ration, the Chief Electoral Officer for the Union Territory 
of Lakshadweep with effect from the date he takei, over 
charge and until further orders vice Shri V. K. Singh, He 
will also be designated as Secretary to Government in the 
department dealing with elections in the Union Territory 
Secretary dealing with elections under the Election Commis¬ 
sion. 


2. The Commission has noted that Shri Chima has addi¬ 
tional charge as Managing Director, Lakshadweep Develop¬ 
ment Corporation. The Commission is not insisting on a full 
time Chief Electoral Officer in the LTnion Territory of Laksha¬ 
dweep as the Union Territory has not more than two Par¬ 
liamentary Constituencies. 


3. Shri Chima while functioning as Chief Electoral Offi¬ 
cer, Lakshadweep, shall not hold without the prior written 
approval of the Commission, any additional charge whatso¬ 
ever under the Government of Lakshadweep over and above 
the charges mentioned in paragraph 2 above. 


4. If Shri G. S. Chima is entrusted any additional charge 
other than the charges mentioned in paragraph 2 above, 
without the prior written approval of the Commission, Shri 
Chima will stand removed from the office of the Chief Elec¬ 
toral Officer, Lakshadecp from the date of assumption of 
any uuch additional charge in terms of this very Order and no 
other Order will, or need to, be issued. All and any action 
taken by him thereafter in the discharge of his duties and 
functions as the Chief Electoral Officer shall be unauthorised, 
without jurisdiction non-est and null and void and lie shall 
render himself liable to disciplinary action. 

fNo. 154/LKD/931 
By Order,, 

K. P. O. KUTTY, Se/y. 
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